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RELIEF SOUGHT 



The prosecution respectfully requests that the Court modify its existing Order relating to 
the defense's public release of filings, dated 24 April 2012, three-fold: (1) to authorize the 
defense to publish their pleadings without the Government reviewing such pleadings; (2) prior to 
publication of subsequent pleadings, to require the defense to certify to the Court that all such 
Court filings or proposed filings for which the defense proposes to publicly release do not 
contain unredacted information subject to an existing protective order; and (3) to order the 
defense to redact an individual's job title or position, if that individual is not a party to the trial 
and only one individual holds that job title or position. 



The burden of proof on any factual issue the resolution of which is necessary to decide a 
motion shall be by preponderance of the evidence. RCM 905(c)(1). The burden of persuasion 
on any factual issue the resolution of which is necessary to decide a motion shall be on the 
moving party. RCM 905(c)(2). 



On 24 April 2012, the Court ordered the defense to notify the prosecution of each filing 
intended for public release and to provide the prosecution with the original filing and the 
redacted filing intended for public release. See Appellate Exhibit (AE) LXVII. The defense is 
required to provide this notice to the prosecution by the scheduled filing date for motions, 
responses, or replies. See id. 

The Court ordered the prosecution to address each filing individually and identify, with 
particularity, each portion of the filing to which the prosecution objects to public release and the 
legal basis for each objection to public release. The prosecution is required to provide the Court 
with this information as follows: (1) by the scheduled filing date for responses for defense 
motions (i.e., two weeks); (2) by the scheduled filing date for replies for defense responses (i.e., 
five days); and (3) three days after filing of defense replies. See id. 

The Court further ordered that personal identifying information will be redacted from all 
defense filings publicly released. The Court ordered the defense to reference any person who is 
not a party to the trial by initials of first and last name. See id. 



BURDEN OF PERSUASION AND BURDEN OF PROOF 



FACTS 
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Since 24 April 20 1 2, the defense has submitted filings outside the schedule detailed by 
the existing case calendar. See, e^, AE LXXXXIX, AE CI, AE CVI, AE CX, AE CXVI, AE 
CXX, AE CXXI. Further, the defense has submitted filings that reference individuals who are 
not parties to the trial by their job title or position, even though there is only one person who 
holds that particular job title or position. See , e.g. , AE CI, AE CXIX. 

WITNESSES/EVIDENCE 

The prosecution does not request any witnesses or evidence be produced for this motion. 
The prosecution requests that the Court consider the Enclosures and Appellate Exhibits 
referenced herein. 

LEGAL AUTHORITY AND ARGUMENT 

The prosecution respectfully requests that the Court modify its existing Order relating to 
the defense's public release of filings, dated 24 April 2012, three-fold: (1) to authorize the 
defense to publish their pleadings without the Government reviewing such pleadings; (2) prior to 
publication of subsequent pleadings, to require the defense to certify to the Court that all such 
Court filings or proposed filings for which the defense proposes to publicly release do not 
contain unredacted information subject to an existing protective order; and (3) to order the 
defense to redact an individual's job title or position, if that individual is not a party to the trial 
and only one individual holds that job title or position. 

I: THE PROSECUTION REQUESTS THAT THE DEFENSE BE ALLOWED TO 
PUBLISH SUBSEQUENT COURT FILINGS OR PROPOSED FILINGS UPON 
CERTIFYING WITH THE COURT THAT THOSE FILINGS DO NOT 
CONTAIN UNREDACTED INFORMATION SUBJECT TO AN EXISTING 
PROTECTIVE ORDER. 

The prosecution requests that the Court allow the defense to publish subsequent court 
filings or proposed filings upon certifying with the Court that such filings do not contain any 
unredacted protected information. Such a result will enable the defense to more expeditiously 
publish its filings and minimize any administrative burden on the United States Government 
from future untimely defense filings, without overly burdening the defense. 

Since the applicable Court Order on 24 April 20 1 2, the defense has submitted filings 
outside the schedule detailed by the existing case calendar, requiring the prosecution and the 
proper agencies, without notice, to coordinate the approval of such unexpected filings. 1 See , 
e.g. , AE LXXXXIX, AE CI, AE CVI, AE CX, AE CXVI, AE CXX, AE CXXI. The Order did 
not contemplate such a result. Requiring the prosecution to review defense filings submitted 



Given the number of agencies involved, reviewing the defense tilings requires the prosecution to identify the 
referenced agencies, submit such filings to those agencies, and coordinate with the proper representatives for 
approval or necessary redactions. The timeline set forth in the existing Order is consistent with the time necessary 
to accomplish this task, which is based on the Court's Scheduling Order and does not contemplate off-schedule 
filings. 
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outside the scheduled case calendar is overly burdensome for the prosecution and the United 
States Government as a whole. For the prosecution, such a requirement disrupts its preparation 
for upcoming Article 39(a) sessions and its continued effort to ensure the accused receives a fair 
and speedy trial. For the United States Government organizations and agencies, such a 
requirement disrupts on-going operations and ultimately stalls its support to the court-martial 
process relating to pretrial and trial matters, including obtaining information and requisite 
approvals in discovery. 

Requiring the defense to certify that its subsequent filings do not contain any unredacted 
information subject to an existing protective order is not overly burdensome for the defense. 
Under the present Order, the defense is already required to review the material and redact the 
information that is protected. Under this proposed modification, the only additional step is for 
the defense to sign and acknowledge that they have not violated any protective order prior to 
publically releasing the pleadings. Should any pleading contain protected information, the 
defense shall properly redact this information prior to public release. 

For the above reasons, the prosecution requests that the Court order the defense to certify 
that subsequent Court filings and proposed filings for which the defense proposes to publicly 
release do not contain any unredacted information subject to an existing protective order. The 
prosecution requests that this certification be signed by at least one defense counsel. See 
Enclosure 1. 

II: ORDERING THE DEFENSE TO REDACT AN INDIVIDUAL'S JOB TITLE 
OR POSITION, IF THAT INDIVIDUAL IS NOT A PARTY TO THE TRIAL 
AND ONLY ONE INDIVIDUAL HOLDS THAT JOB TITLE OR POSITION, 
IS CONSISTENT WITH THE COURT'S PRIOR ORDER. 

The existing Court Order states that all persons who are not parties to the trial shall be 
referenced by initials of first and last name in any defense filing publicly released to protect the 
safety of potential witnesses. See AE LXVII. Since that Order, the defense has submitted filings 
that reference individuals who are not parties to the trial by their job title or position, even 
though there is only one person who holds that particular job title or position. See , e.g. , AE CI, 
AE CXIX. Consistent with the Court's intent to protect the safety of potential witnesses, the 
prosecution requests that the Court order the defense to redact an individual's job title or 
position, if that individual is not a party to the trial and only one individual holds that job title or 
position. Identifying individuals by their job title or position, when only one person holds that 
job title or position, conflicts with the spirit of the Court's Order and does not protect the safety 
of those individuals. 

CONCLUSION 

The prosecution respectfully requests that the Court modify its existing Order relating to 
the defense's public release of filings, dated 24 April 2012, three-fold: (1) to authorize the 
defense to publish their pleadings without the Government reviewing such pleadings; (2) prior to 
publication of subsequent pleadings, to require the defense to certify to the Court that all such 
Court filings or proposed filings for which the defense proposes to publicly release do not 
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contain unredacted information subject to an existing protective order; and (3) to order the 
defense to redact an individual's job title or position, if that individual is not a party to the trial 
and only one individual holds that job title or position. 



b)(6) 



CPT, JA 

Assistant Trial Counsel 



2 Enclosures 

1 . Certification Sample 

2. Draft Order 



I certify that I served or caused to be served a true copy of the above on Mr. David 
Coombs, Civilian Defense Counsel via electronic mail, on 22 June 2012. 



(b)(6) 



CPT, JA 
Assistant Trial Counsel 
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